Annex 3

Possible follow-up concerning the aspects of the IPR Enforcement Directive relating to the illegal up- and downloading of copyright protected content via the internet

draft Outline of topics to be covered by a future Dialogue
Objectives

· Enhance the understanding of the functioning of the IPR Enforcement Directive (IPRED) with respect to illegal up- and downloading.
· Discuss topics related to illegal up-and downloading which, from a stakeholders' point of view, may or may not require clarifying or amending IPRED.
Scope

· Screening of the most relevant current provisions of IPRED in the context of illegal up- and downloading. 
· Review divergences in the national implementations of IPRED provisions as well as national best practices and case law related to illegal up- and downloading.
· Discuss additional topics, which, from a stakeholders' point of view, need or do not need to be addressed in IPRED.
Potential Participants
· Trade associations.

· Individual companies.

· Consumer organisations.

Working Method and Timing

· Jointly agree on an initial list of topics to start working on.

· Present at each plenary respective views and jointly discuss each other's position, according to the agreed timing.
· Closely liaise with the Observatory Legal Subgroup in order to avoid overlap, to benefit from studies already made and to ensure cross-fertilization of ideas, in particular if additional sessions on a topic are necessary.

· Review the process in Spring 2011, or earlier, if so justified by the progress made.
Possible Topics
· Gathering of evidence in the context of illegal up- and downloading, including the balancing of different rights (IPRED Articles 6 - 8).
· Injunctions (permanent and interlocutory) against intermediaries in the context of illegal up- and downloading, including clarification of the relationship between IPRED and the Copyright in the Information Society Directive, in particular its Article 8(3), and with the eCommerce Directive (general monitoring prohibition) (IPRED Article 9, 11 and 3).
· Clarification of the relationship between IPR enforcement and the protection of personal data and privacy (monitoring of online infringements by rightholders; transfer of subscriber data to rightholders, differences between Member States) and the Data Retention Directive.

· Cross-border taking of evidence; cross-border injunctions.

· Measures which could or could not be taken by intermediaries against illegal up- and downloading.
· Measures which could or could not be taken against facilitating websites.

· (Voluntary) cooperation between ISPs and rightholders.

� Working title; appropriate title to be determined during future discussions
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